
 

 

Assessing the Personal Liabil ity 
of Directors and Employees: s9 
Fair Trading Act  
 

4 September 2018, 5.15PM TO 6.15PM - Refreshments to follow 
When will a director or employee be individually liable for misleading or deceptive conduct under section 9 
of the Fair Trading Act? 
 
Generally trading corporations rather than individuals are sued under section 9 of the FTA. However, when a 
company has become insolvent or financially unstable it makes sense for aggrieved parties to sue the individual 
employees or directors for misleading and deceptive conduct. Certainly this is common in leaky building disputes 
when the developer or construction company has been liquidated or has gone into receivership.  The main issue 
is whether the individual, who is acting for the trading entity, can be considered to be acting “in trade”. There 
are two dominant approaches to this question - a broad and a narrow approach.  
 
The majority of the Court of Appeal in Body Corporate 202254 v Taylor adopted the broad approach finding that 
individuals could be liable for misleading and deceptive conduct. Although directors and employees are not 
themselves trading on their own account the majority of the court held that they can nevertheless be considered 
as acting in trade because they are acting on behalf of a trading company.  On the other hand, the minority 
preferred the narrow interpretation, that is, that a person cannot be acting in trade unless they are trading on 
their own account.  
 
Despite the general view that the options are limited to either a broad or narrow approach, a close analysis of 
recent case law reveals that in many instances the courts, without fully articulating it, are applying some kind of 
“middle-ground” approach while purporting to follow Taylor. The divergence of approaches makes it somewhat 
difficult for lawyers to advise their clients and also for the lower courts to apply the law. The problem in practice 
is the appropriate scope of the law, that is, when will employees and directors be categorized as acting “in 
trade”?  In this seminar, Kate Tokeley argues for a middle ground approach. She will explore the wording of 
section 9, the latest case law and then articulate a possible new framework.    

 
About the speaker  
Kate Tokeley's interests lie in the areas of consumer law, medical law, legal 
paternalism, internet law, contract law and access to justice. She has taught 
classes in Consumer law, Legal System, Medical Law and Legal Writing and 
Research. She is the editor and co-author of the book Consumer Law in New 
Zealand (2 ed, 2014, LexisNexis, Wellington, New Zealand) and has published 
many articles and chapters in books in the field of Consumer Law. She is 
regularly invited to speak at international conferences on various issues in 
consumer law and policy. 
 

 

Date / Time 4 September 2018, Registrations from 4.45pm, with seminar from 5.15pm to  

6.15 pm. Refreshments to follow.  

Venue The Northern Club, Princes St, Auckland 

Cost Non‐member $120               LRF Member $90          Academic Rate $75                           

CPD Points – 1 hour can be claimed for attending this seminar 

Register Book by going to www.legalresearch.org.nz or email info@legalresearch.org.nz 
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